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 PROCUREMENT FRAUD - CRIMINAL REMEDIES 
 
 

The object of this presentation is to cover the tools used by Federal criminal investigators 

and prosecutors to combat contract fraud and to explain the prosecutive process in selecting 

cases for prosecution. 

 
 
I.   Types of Criminal Contract Fraud 

• Product Substitution - failing to supply contracted item in conformity to contract  

        specs 

• Cost Mischarging - falsely reflecting costs to inflate contractor’s cost recovery 

• Progress Payments - exaggerating progress on a contract to obtain payments         

        earlier than entitled 

• False Claims/Billing - billing the government for something not supplied 

• Truth in Negotiations/GSA Multiple Award/Best Prices - failure to disclose          

        accurate historical costs/prices/discounts 

• Information Espionage - stealing government or competitor information to            

        enhance position in competitive procurement 

• Corruption/Conflict of Interest - bribes/gratuities/job offers to influence contract   

       officials 
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II.   Who Prosecutes and Investigates  

       • 95 Federal districts 

       • Specialized white collar units 

       • Main Justice Fraud and Public Integrity Sections 

       • National Coordinating efforts - Barbara Corprew (202/616-0440) 

       • Investigators come from DCIS/IG, FBI, CID, NCIS, OSI  

       • Auditors-DCAA 

 

III. Applicable Criminal Statutes 

A.   Fraud Statutes 

18 U.S.C. §1001 False Statements  

        •  Literally false  

                                •  Concealment 

        •  Materiality 

        •  Matter within the jurisdiction - no need for a submission 

18 U.S.C.§ 287 - False Claims              

        • Requires a false claim submission to the U.S. 

        • 18 U.S.C. § 2 “causes” a false claim 

18 U.S.C. § 1031 - Major Fraud Act  

        • Scheme or artifice to defraud 

        • Prime contract over $1 million 

        • Maximum fine of $1 million and ten years 
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        • Employee whistleblower protection 

41 U.S.C. § 423 - Procurement Integrity 

        • Ill Wind reforms 

        • Protects bid or proposal or source selection information 

        • Duty to disclose 

        • Employment discussions with procurement officials 

18 U.S.C. § 1956 - Money Laundering - proceeds of some unlawful activity  

        • With intent to promote 

        • To conceal or disguise 

        • Conducts a financial transaction 

41 U.S.C. §§ 51-54 Anti Kickback   

        •  Prime sub/vendor kickbacks 

        •  Duty to disclose 

18 U.S.C. §§ 1341/1343 Mail and Wire Fraud 

        •  Scheme and artifice 

        •  Government victim 

        •  Each use of the mails to further the scheme 

18 U.S.C. § 371 Conspiracy Agreement 

        •  To violate or defraud – “obstruct or impair” 

        •  Overt act-statute of limitations-5 years 

  B.   Corruption/Conflict of interest Statutes 

18 U.S.C. § 201 Bribery and Gratuity 
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        • Public official 

        • Thing of value 

        • To influence vs for or because of an official act 

18 U.S.C. § 207 Restrictions on former employees 

        • Permanent bar 

        • Two-year bar on matters under official responsibility 

        • One-year bar on making even making an appearance by senior employees 

18 U.S.C. § 208 Acts affecting a personal financial interest 

        • Participates personally and substantially 

                    • Negotiating or has arrangement regarding employment 

41 U.S.C. § 423 Procurement Integrity restrictions on acquisition officials 

15 U.S.C. § 78dd-1 Foreign Corrupt Practices Act 

        •  Foreign official 

        • To obtain or retain business 

                    • U.S. companies/people/instrumentality 

        • Agents/commissions FAR §3.4 

        • Foreign military sales 

C.   Obstruction of Justice 

18 U.S.C.§1503 General Obstruction 

        • Endeavor 

        • Corruptly 

        • Obstruct the due administration of justice 
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 18 U.S.C. § 1505 Obstruction of Administrative Proceeding 

            •  Covers administrative proceedings such as BCA and debarment 

        •  Proceeding must be pending 

18 U.S.C.§ 1510 Obstruction of an investigation   

        • Endeavors by bribery 

        • Prevent communication to an Investigator 

18 U.S.C. § 1512 Tampering with a witness   

           • Physical force to prevent 

        • Intimidation or misleading conduct 

        • Influence a witness or withhold docs 

        • Existing investigation; or 

        • Relating to the commission of a federal offense- very important 

18 U.S.C. § 1516 Obstruction of an audit   

        • Covers federal auditor - includes DCAA 

                    • With intent to deceive or defraud “corruptly” 

        18 U.S.C. §§ 1621-1623 Perjury  

                   • False 

       • Material 

       • Bronston 

D.   Other Criminal Offenses 

18 U.S.C. §§ 1029-1030 Computer fraud 
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18 U.S.C. § §1831-32 Economic espionage/theft of trade secrets 

18 U.S.C. § 1951 Hobbs Act extortion 

18 U.S.C. § 1961 - RICO 

 

IV.    Evidence Gathering Tools 

       • FBI/IG/Military investigator interviews 

       • Grand Jury subpoenas for documents and testimony 

                 Secrecy limitations under Rule 6, Fed.R.Crim.P. 

       •  Inspector General subpoenas 5 U.S.C. App III § 37333 for documents       

       only 

       •   Civil Investigative Demands 31 U.S.C. § 3733 for documents and            

        testimony in civil false claims cases 

       •    DCAA subpoenas - 10 U.S.C. § 2313(d)(1) 

       •    Wiretaps under 18 U.S.C. § 2511 - Application and Judicial supervision 

       •     Search Warrants - Rule 41 probable cause - pros and cons 

       •     Consensual Monitoring 

       •      Undercover investigations 

       •       Immunity - formal and informal - “queen for a day” 

        

 V.    Key issues in Contract Fraud cases 

       • What does the contract say? 

       • Where is the false claim/statement? 
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       •  Is it really false or just misleading? 

       •  Is it material? 

       • What was the amount of the actual loss? 

       •  Did the government know about the contract violation and elect to            

         ignore? 

       • How can you show it was not just a mistake? 

       • Prosecutorial Discretion - criminal vs civil fraud 

 

VI.   Some Unique Issues  

       • Qui tam cases 

       • Parallel Proceedings - -  Stringer and Scrushy - “notice and good faith” 

          - - suspension or debarment 

                    - - claims litigation       

       • DOD Voluntary Disclosure program 

       • New expectations on corporate cooperation - Thompson memo, etc. 

       • The Federal Sentencing Guidelines in contract fraud cases 

        

Exhibits: Statutes 

Articles 












































































































































































































































































